TRUONG PAI HOC CONG THUONG TRHCM
KHOA CHINKH TRI - LUAT

MON HOC
LUAT KINH TE

(ECONOMIC LAW)
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NGUON GOC THUAT NG PHA SAN

m GOc tiéng La-ma co: Banca Rotta

(Banca: chiéc ghé dai, Rotta: bi gay)

m TiEng Anh: Bankruptcy

m TiEng Nga: 6aHKkpoT
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DANH MUC TU VIET TAT

0 ND: Nghi dinh

o KD: Kinh doanh
o PS: Pha san

o HTX: Hop tac xa
0 TS: Tai san

o HP: Hgp dong

o TNHH: Trach nhiém hi{fu han

o DNTN: Doanh nghiép tu nhan

0 CQ DKKD: Ca quan dang ky kinh doanh
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VAN BAN QUY PHAM PHAP LUAT

LUAT PHA SAN
2014
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LICH SU LAP PHAP

(..UAT PHA SAN LUAT LUAT
DQANH NGHIEP PHA SAN PHA SAN
1993 2004 19/6/2014
(1/7/1994) (15/10/2004) (1/1/2015)

. .

DOANH DOANH

DOANH NGHIEP NGHIEP

NGHIEP HOP TAC XA HOP TAC XA
LH HTX LH HTX
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HOI LUAT GIA VIET NAM

!

LUAT PHA SAN

2014 —

14 chwong

133 Diéu

NHA XUAT BAN
HONG DUC

TOA AN NHAN DAN TOI CAO
VIEN KBOA HOC XET XU

Chuyén dé
KHOA HOC XET XU

TAF1
TIM EL PHAF LUAT PIA SAN

T

NIIA XUAT BAN TU PRAT
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1)

| NOI DUNG BAI GIANG
oo oo rom

1. Khai niém 1. Quyén yéu cau
2. Dac diém 2. Tham quyén
3. Phan loai giai quyeét

4. Phdp Iudt PS 3. Bien phap bao
5

6

Vai tro th[] tal san, |
Phan biét pha 4. Thu tuc pha san

san & giai thé
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I 1.1. KHAI NIEM PHA SAN

oTinh trang mat o Thu tuc tu phap
kha nang tra no XU ly tinh trang
dén han cta DN. || mat kha nang tra

1Podng nghia: ng dén han cua
“Khanh kiét” “vg = DN, HTX do Toa
ng” “Sap tiém”.. || an tien hanh
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Mat kha nang thanh toan?

@ DN khong thé tra ng trong thai han
03 thang tu ngay dén han tra ng.

@ S ng toi thiéu 7?7

@ Luat Pha san 2014 khong quy dinh

@ Toa an nhan dinh

@ Hoa Ky >3.000 USD

@ LB Nga >100.000 Rup

@ Singapore >10.000 $
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S

I TINH TRANG PHA SAN

TONG SO NO’ TONG GIA TRI
DEN HAN TAI SAN
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' 1.2. DAC PIEM CUA PHA SAN

o Thu tuc xUr' ly ng dac biét (do Toa an tién
hanh)

o Tra ng theo danh sach chu ng do Quan tai
vién lap (ng dén han +chua dén han)

o Tra ng du'a trén tai san con lai

o DN cham dut hoat dong // dugc mua lai

o Ché tai hanh chinh ap dung cho nha quan
tri DN (cam thanh lap, quan ly DN 1->3
nam).
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1.3. PHAN LOAI

PHA SAN

NGUYEN NHAN QUAN HE PL POl TUONG

Trung thuwc Ty nguyen boanh nghiep

& &
Gian tré Bat budc

&
Canhan KD
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1.3.1. PHA SAN TRUNG THUC

o DN thuc su’ mat kha nang tra no
o Ngoai y muon cua chu DN

0 Nguyén nhan - Chu quan:
Nang lu'c canh tranh, quan ly,
diéu hanh yeu kém // Khach
quan: khung khoang kinh t€,
chinh sach phap luat thay doi,
bat kha khang
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1.3.2. PHA SAN GIAN TRA
0 Tinh trang mat kha nang A
trd ng 1a gia tao do chi DN \W* | 2
tao ra nham Igi dung cd ché | ¥

pha san dé chiém doat TS cua chu ng.

- Vi duy: Chu DN tao ra vu chay kho hang
roi tuyén bo DN mat kha nang tra ng.

- X@ly: Truy ctu trach nhiém hinh su d/v
chu DN, nguGi quan ly, dieu hanh DN.
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Chu
Doanh nghiép

Chu no

Ngwo'i LD

9/11/2023

Y/c Toa an tuyén
bo DN pha san

Y/c Toa an tuyén
bo DN pha san
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1.3.5. PHA SAN DN & CA NHAN

@ Phap luat pha san Lién bang Nga,
MV ... diéu chinh pha san DN & pha
san ca nhan kinh doanh.

@ Luat pha san VN chi ap dung cho
DN, HTX, Lién hiép HTX

@ Ca nhan kinh doanh (ho kinh doanh,
td6 hgp tac) Iam vao tinh trang pha
san thi giai quyét theo thu tucdan su
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@ Tong thé quy pham phap luat do Nha
nudc ban hanh diéu chinh quan hé
phat sinh trong qua trinh giai quyét

8 April 2021 YLLINZ203EN Nam Ha - HUFI 1817



o Chu no
e Doanh nghiép
e Nguci lao dong

@ Bao dam trat tu,
ky cuang xa hoi
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I 1.6. PHAN BIET PHA SAN - GIAI THE

<1.6.1. (

Nguyén nhan

<1.6.2. (

Cao quan thuc hién thu tuc

<1.6.3. (

Tinh chat cua thu tuc

<1.6.4. (

Thanh toan ng

<1.6.5. (

Hau qua phap ly

<1.6.6. (

Thai do cua nha nudc

9/11/2023
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I 6. PHAN BIET PHA SAN - GIAI THE

1. NGUYEN NHAN

@ Giai thé: Nhiéu nguyén
nhan

@ Pha san: MOt nguyén
nhan - mat kha nang tra
ng khong co bao dam dén
han
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)

|' 1.6.2. CO QUAN GIAI QUYET

Phong dang ky kinh doanh

Giai thé>

Pha sén>

Toa an nhan dan

1.6.3. THU TUC TIEN HANH

Giai thé>

Pha sén>

Thu tuc hanh chinh

Thu tuc tu phap

9/11/2023
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|' 1.6.4. THANH TOAN NO’

Giai thé> Chu DN

Pha sén> Toa an

1.6.5. HAU QUA PHAP LY
Giai thé> DN cham dut su’ ton tai

Pha sén> DN c6 thé dudc mua lai
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Nguwei quan ly, dieu hanh
G
Thanh Iap DN mgi| | DN DN

., , Nha sG hiu
Quan ly DN khac Aude |t nhan
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Nguw&i quan ly, dieu hanh

DN Nha nwoc DN tw nhan

Cam subt doi
Khong dugc Thanh lap DN m0i

quan ly DN nha Quan ly DN khac

nu'dc nao khac tr 1 — 3 nam
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I Khéng cam |

@ Quy dinh cam khong ap
dung vGi DN pha san vi
ly do bat kha khang

9/11/2023 26



Doanh nghiép

Q: Chu DN

NV: Ngwoi dai
dién phap luat

Chu no

Q: Khdong co bao
dam toan b6

Ngwoi lao dong

Q: CO bao dam
mot phan

9/11/2023
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CONG TY CcO PHAN

CONG HOA XA HQI CHU NGHIA VIET NAM
\ Dic lap ~ Ty do — Hanh phiic

A ~ 4
Q u ye n n O p do,n PON YEU CAU MO THU TUC PHA SAN
. .

Kinh giri:  TOA AN NHAN DAN THANH PHO CAN THO

b\
g LE VAN CHIEN Sl
y e u c a u j CMND so @ 360431727 Clip ngiy: 29/6/2007 Nai clip: CA Céan Tho

Thuémgtri ; Long Thanh A, TT Thét N6t. Thét Nét, TP, ( an Tho

Ngudi dai dién theo iy quyds B0 NGUYEN THJ llﬁ\(. NGAN

(\I\l) su Clp

@ CD (n hom Cb)

1L NGUOT BI YEU CAL:
CTY CO PHAN THUY SAN BINH AN

LA ~N
\J - {Sau day 20i 1a Cong ty Binh An)
> Try sér ¢ L6 2,17 Khu Céng nghi¢p Tra Noc I, P.Phude Thai, Q.0
Maén. Thanh phé Céan Tho.

Dién thoai L (07106) 251 409 : Fax: (07106) 251 409
Dai dién hai : Ba Pham Thj Di¢u Hién
Chire vy : Tong Giam doc

Phuy lyc Hop dong mua bin nguvén li¢u 36: 112/PLHD/2011 ngay ‘*) 872011 vai Cong 1y
CP Thiy san Binh An. Theo 46, Cang ty Binh An théa thu@n mua cia toi khodng 250 tan
¢4 tra nguyén li¢u, I "

Bem gid 1a: 24.500 dong/kg tai no, quéing.

Tong 56 luong ¢ 18 gigo cho Cong ty Binh An 13: 469.638 kg
Viiy., tong sb tién ma toi bin ¢i cho C Ong ty Binh An la;
469,638 kg x 24.500 \Imu_ Kg = 11.506.131.000 dnn”

(Mercri mor ll nam trém i€ saw ri¢u mot tram ba muecri mot n ngrént dang )
Thoi han thanh toin: C ong ty Binh An cam két s€ thanh todn cho 161 sau 20 ngav ké ur
ngdy thu hoach din diém I: 30%, va thanh todn tiép 30% sau 20%, ké r ngay thanh todn
dot 1. Con lai 40% s€ thanh todn dint diém sau 20 ngay. ke tr ngay thanh todn dot 2 \.‘-,
Aot s€ thanh todn vao ngay thir 7 hiing tuan tai tryp s& Cong tv Binh An
Ngay bilt ci ta; 31/82011

ﬂlu) thda lhu.m gitra Cong ty Binh An va 151 thi 181 5& chju 50% chi phi kiém miu va

fam ngan dong)

Y 4
I NOI DUNG:
Vio ngay 13/5/2011, 161 ¢6 k¥ Hop dont. mua ban nguvén lidu s6: 112/HPNL2011 va

tién ghe, ¢y the 14: 1.688.000 dnm.' (MGt trigu scu tram tim meai

Frang 1 /2
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CO BAO bAM CO BAO bAM KHONG CO
TOAN BO MOT PHAN BAO bAM

Khong co
quyén yéu cau
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@ NJ lucng 3 thang

@ Cong doan dai
dién.

@ CU dai dién: ¥
ngugdi LD tan
thanh bang bo . M
phiéu kin /18y chir | QK + W4,
ky B 45

9/11/2023 30



NOP PON Y/C KHONG KHACH

QUAN, GIAN DOI ANH HUONG XAU
UY TiN CUA DN

" Kyluat | Xwphat |[ B&i
hanh thwong
. _ chinh || thiéthai
\ N4
" canh |[ Phat
cAo tien
5 - 20tr.

9/11/2023
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4 N C N

- Toaan huyén | |  Toaan tinh
Doanh nghiép Doanh nghiép
Hop tac xa Hop tac xa
Khong thudc - YEu t0 nudc ngoai
Tham quyén cta | |- Chi nhanh nhiéu tinh

Toa tinh - CO bat dong san &
nhiéu tinh
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2.3. BIEN PHAP BAO TOAN TAI SAN

[ 3 NHOM BIEN PHAP |
1 2 3

Tuyén Ccam
vO hiéu thwc hién Giam sat

giao dich hoat dong | | hoat déng
bat hop ly | | nhat dinh
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€ ciropicH VO HIEU
a N

6 thang trwé'c ngay Toa an ra QP
mo thu tuc pha san

Ban TS thap han gia thi tru'Gng

Chuyén ng khong cé bao dam
thanh co6 bao dam

Tra ng chua dén han

Tau tan, tdng cho TS
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Tlr ngay Toa an ra Quyét dinh
mo thu tuc pha san

Gidu, tau tan, tdng cho tai san

Thanh toan ng khong cé bao dam

Tu bo quyén doi ng

Chuyén ng khdng bao dam thanh
ng co bao dam.
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€ GIAMSAT HOAT PONG

Phai bao cho Quan tai vién

(U j

Vay, thé chap, bao lanh, mua ban,
cho thué; ban, chuyén doi co phan

Cham dut thuc hién HD
Thanh toan n@ mdi phat sinh
Tra luéng cho nguGi lao dong.

~

Lam khéng bao — dinh chi,
khoi phuc tinh trang ban dau
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DOANH NGHIEP, HOPTAC XA
MAT KHA NANG TRA NO

Pon y&u cau

Toa &n ra OP mé Toa an thu ly don

thi tuc pha san Trung thye:

con Tuyén bo DN PS

Khong hgp dugc Tai san - oo
Hoi nghi chii ng - Glan tra: Cong an

Thanh ly TS

Thanh toan no' [lieg TUYeN bo phé san
Hoi nghi chu ng " Khong théng qua NQ
Thu tuc phuc hoi N
kinh doanh Thong qua NQ Pinh chi TT PS
(1->3 nam) ,

: Thanh ly TS Tuyén bo phéa san
Phuc hoi Thanh toan no
dwoc

SLIN2@RZN Nam Ha - HUFI



QUYET DINH MO’

THU TUC PHA SAN

/////////



2.4.1. CHU THE QUAN HE PHA SAN
¢ Tham phan Toa an

e Quan tai vién (nghé mai)

e DN quan ly, thanh ly tai san *

e Chu doanh nghiép
e NguGi dai dién theo phap luat

e Chu ng
e Ngudi lao dong
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QUAN TAI VIEN

_ Lut sw — Kiém toan vién
Al??7 ) PH->kinh té -> 5 nam

Co6 chirng chi hanh nghé Quan tai vién

Ai chi dinh | Toa an

= Quan ly tai san, giam sat hoat dong
kinh doanh, thanh ly tai san cua DN
pha san
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@ Toa an trieu tap, chu tri |§ © so

@ Thanh phan tham du: p o

.’ ¥ 3
. g WS
a P
\

e Tham phan Toa an

e Quan tai vién

e Chu ng

e Chu doanh nghi€p

e Dai dién ngudi lao dong
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LAP DANH SACH CHU NO’

4 N (¢

Nguwoi lap Thoi han lap

Quan tai vien 15 ngay, tu ngay
DN quanly TS hét han g giay

doi no’
< b < b
Niém yét danh | 30 ngay tu khi Toa
sach chu ng quyéet dinh mo

tai Toa an thu tuc pha san
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___ HOINGHICHUNO

@ Muc dich: Hoa giai — phuc hoi kinh
doanh — xU’' ly ng

@ Diéu kién tién hanh: dai dién = 51%
tong ng khong c6 bao dam tham du

@ Dieu kién thong qua nghi quyét: 2
65% phiéu thuan

@ Bau ban dai dién cha no’
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BIEN PHAP PHUC HOI KINH DOANH

@ Huy dong thém von.

@ Thay doi mat hang.

@ DOi maGi cdng nghé.

@ TO chirc lai b6 may quan ly, diéu hanh.

@ Sap nhap, chia tach bo phan SX nham
nang cao nang suat.

@ Ban lai cd phan cho chu ng.
@ Ban tai san khong can thiét.
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2.4.2. CHAM DUT THU TUC PHA SAN

{Binh chi tha tuc pha sén}

v

@ DN khéng mat
kha nang thanh
toan

@ Hoi nghi chu no
ra NQ dinh chi

v

9/11/2023

@ DN phuc hoi
Kinh doanh

@ Tra dwoc no’
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2.4.3. THANH LY TAI SAN, TRA NO’

THANH LY TAI SAN

@ Khong triéu tap dudc Hoi nghi chu
ng (2 lan//51%)

@ HOi nghi chu ng khong thdng qua NQ

@ HOi nghi chu ng thong qua NQ tuyén
bo DN pha san

@ DN khong ra khoi tinh trang pha san
sau thu tuc phuc hoi kinh doanh.
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THANH TOAN NO’

No' c6 bao dam bang TS thé chap

@ Tra bang gia tri TS thé chap (dau gia)

@ Néu TS bao dam < no: Phan ng con
lai tra nhu’ ng khong c6 bao dam

@ Néu TS bao dam > no’: Phan du doi
nhap vao gia tri TS con lai cua DN
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[ THU TY PHAN CHIA GIA TRl TAI SAN.

{Thl’f tw wu tién} [ ] [95 tré xong ng’

co bao dam

Chi phi pha san *
-
No’ lwong, tror cap, bao hiem XH
-
No' mé&i tir tha tuc phuc hoi KD
-
No’ thue + Nor khdng cO bao dam
-
Chu doanh nghiép
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NGUYEN TAC THANH TOAN

@ Con du thi tra du

@ NEu gia tri TS con lai khong du tra thi
chu ng dugc tra mot phan theo ty /é
% nortrong téng no’khéng co bao

dam.

9/11/2023 49



2.4.4. TUYEN BO PHA SAN

Toa an ra Quyet dinh

Tuyén bo DN pha san

Dinh chi thu tuc thanh "'
ly tai san
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@ Quyét dinh pha san khong mién trir

nghia vu tai san cua Chu DNTN,

Thanh vién hgp danh Cty hgp danh
@ Chu ng tiép tuc kién doi ng Chu

DNTN, Thanh vién hgp danh theo thu

tuc dan su.
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THO1 HAN CAN NHO’

@ Thdi han khiéu nai Qb cua Toa an
tra lai don y/c ma thu tuc pha san: 3
ngay

@ Thdi han Toa an ra QD md / khong
md thu tuc pha san tu ngay thu ly
dan y/c: 30 ngay.

@ Thdoi han khi€u nai Qb khong ma thu
tuc pha san: 7 ngay.
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Vu WonderBuy pha san

(Poc them)
W“AY TINH - viédn T;,;' "‘&r

HOPNMN ;"
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KET THUC BAI

ON TAP
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