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NOI DUNG BAI GIANG

m Khai niém tranh chap KD-TM

m D3c diém tranh chdp KD-TM

m Cac phuong thuc giai quyét:
(1) Thuong lugng
(2)Hoa giai thucng mai "
(3) Trong tai thuong mai |
(4)Toa an nhan dan
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I 1. KHAI NIEM TRANH CHAP KINH DOANH

m Mau thuan vé quyén & nghia vu giifa cac
DN, trong noi bo DN.

m Nguyén nhan chua yéu: Khong thuc hién,
thuc hién khong du, khong ding nghia vu
HD /xam pham Igi ich cua DN khac.

m Thuat ngr “Tranh chap kinh doanh,
thwrong mai” chinh thu'c thay thuat ngir
“Tranh chap kinh té” tir ngay 1/1/2005
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o

I PHAN LOAI TRANH CHAP KINH DOANH

m T/c trong hoat dong kinh doanh
m T/c vé quyén s@ hitu tri tué, chuyén giao
cong nghé

m T/c vé chuyén nhugng phan vén gop

m T/c vé thanh I&p, hoat dong, giai thé, sap
nhap, hop nhat, chia, tach, ban giao tai
san cua cong ty, chuyén doi hinh thirc to
chU’c cua cong ty.

= Huy bo Qb bHDCD, HDTV
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2. DAC PIEM TRANH CHAP KD-TM

m Phat sinh tU’ quan hé KD-TM
m Cac bén tranh chap la chu thé kinh doanh

m Cac bén déu co muc dich Igi nhuan
m Phucdng thuc giai quyét do cac bén tu' lua
chon.
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3. PHWONG THUC GIAI QUYET TRANH CHAP
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3.1. THWONG LI'ONG

m Cac bén cung ban bac, thoa thuan bién
phap giai quyét tranh chap

Hinh thurc
thwong lwong




3.1.1. WU PIEM CUA THUONG LUONG

m Khong thu tuc phap ly
m Khong ton phi

m Gill quan hé dai tac

m GiUr bi mat kinh doanh

3.1.2. HAN CHE CUA THUONG LUONG

m Khong co co ché phap |y budc cac bén
thi hanh két qua thuong luong.
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3.2. HOA GIAI THWONG MAI

m ND 22/2017 vé hoa
giai thuong mai.

m Co ché mdi: Trung
tam hoa giai thuong
mal

m Ngoai t0 tung Toa an
& Trong tai
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3.2. HOA GIAI THUONG MAI

m Giai quyét tranh chap
thong qua trung gian
(hoa giai vién).

m HO trg tim gidi phap.

m Lap Van ban hoa giai
thanh
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m Thu tuc PL khong phu'c tap

m Chi phi it

m Hoa giai vién (co ki€n thuc
phap luat, kinh nghiém).

m C6 thé y/c Toa an ra QP
cong nhan dé thi hanh bang
co ché Thi hanh an dan su.
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3.2.2. HAN CHE CUA HOA GIAI

m CO su tham gia cua bén thur 3.
m Kho gilr bi mat thong tin vé vu tranh
chap

m C4 thé bi 16 bi mét kinh doanh.

= Anh hudng uy tin.
m Phi hoa giai: gia tri tranh chap 10 {j,
phi 198 tr. (VIAC) (hai bén cung chiju)
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PHAP LUAT VIET NAM
VE

TRONG TAI

)

| 3.3.1. KHAI NIEM |

m Giai quyét tranh chap:
o Phat sinh trong hoat dong TM ,
o MOt bén tranh chap la thuong nhan

o Cac bén cung thoa thuan lua chon
o Trinh tu, thu tuc do Luat Trong tai thucng
mai 2010 qui dinh.

-
SACH CHUYEN KHAO
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3.3.2. PIEU KIEN GIAI QUYET TRANH

CHAP BANG TRONG TAlI THUONG MAI

m Trong HD // khi xay ra tranh
chap cac bén c6 Thoa
thuan trong tail.

m Thoa thuan trong tai:

a Ghi trong HD

o Lap van ban riéng / hinh
thir'c khac co gia tri phap ly
tuong ducong (fax, e-mail)
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PIEU KHOAN TRONG TAI

m "Moi tranh chap phat sinh tu hoac lién
quan dén hop dong nay sé dudc giai
quyét chung tham tai Trung tam Trong tai
Thudng mai TP.HCM theo Quy tac to tung
trong tai cua Trung tam nay”.

m Ngoai ra, cAc bén c6 thé bé sung:

e SO lugng trong tai vién (1 / 3)

e Dia diém trong tai ...

e Luat diéu chinh HD ... )I

CoO yéu to

e Ngon ng( trong tai ..

NuGc ngoai




3.3.3. DAC DIEM TRONG TAI

THUONG MAI

m TO chirc phi chinh phu

m CO tu cach phap nhan, con dau

m Hoat dong khong vi muc dich Igi nhuan.

m Dudc Iap Chi nhanh, VPDD trong, ngoai
nudc.

m Co’ quan thi hanh Phan quyét trong tai:
Cuc Thi hanh an tinh ngi co tru sG / tai san
cua bén phai thi hanh.
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I U - NHUO'C TRONG TAI THUONG MAI

m ThGi gian giai quyét nhanh, thu tuc linh
hoat, dan gian.

m Phién diéu tran kin giup cac bén gilr dugc
uy tin, bi mat kinh doanh.

m Phan quyét cla Trong tai la chung tham,
co hiéu luc thi hanh tai 150 quoc gia tham
gia Cong udc New York (Cong udc Quoc
t€é vé Trong tai).

m Nhwoc diém: Chi phi cao
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a

TRONG TAI VU VIEC

m Do cac bén thanh lap

m Tu giai thé khi giai quyét ﬂ—é
V.4

xong tranh chap

m Khodng cé: Tru sd, bd may, quy tac to
tung riéng.

m Giai quyét tranh chap theo quy dinh cua
Luat Trong tai thuong mai.

m Quy tac to tung do cac bén chon.
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TRONG TAI QUY CHE

m Trung tam trong tai co: Tru s&, bo may,
danh sach Trong tai vién & Quy tac to
tung riéng

m Dieu kién thanh lap: 5 sang ldp vién -
cong dan VN - du diéu kién lam trong
tai vién.

m Tham quyén cap phép thanh 1ap: B
trudng BO Tu phap
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I HOI DONG TRONG TA

m Tru'c tiep giai quyet tranh
chap

m Do Trung tam Trong tai /
Cac bén thanh lap

m GOm 1/ 3 Trong tai vién
(do cac bén thoa thuan).
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ITHO'I PIEM BAT PAU TO TUNG IS

I TRONG TA| )

B Trong tai quy ché: Trung tam trong tai
nhan dan kién cua nguyén don.

B Trong tai vu viéc: Bi don nhan don kién
cua nguyén don.

B Cac bén co quyén thuong lugng cham
dut giai quyét tranh chap bat ky Iuc nao

B Chu tich Trung tam trong tai ra Quyét
dinh dinh chi giai quyét tranh chap.
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CAC TRUNG TAM TRONG TAI TAI VN

N O 01 A~

. Trung tam Trong tai Quoc t€ VN (VIAC)***
. Trung tam Trong tai Thugng mai Quoc té

. Trung tam Trong tai Quoc t€ Thai

. Trung tAm Trong tai Vien Ddng — Da Nang

. Trung tam Trong tai Thuong mai Ha NOi

. Trung tam Trong tai Thuong mai Can Tha

. Trung tam Trong tai thucdng mai Luat gia VN

A Chau - ACIAC (Ha N&i)

Binh Dugng — PIAC (TP.HCM)

VLCAC (TP.HCM)
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|' THOI HIEU KHO'l KIEN TAI TRONG TAI

m 2 nam ké tU ngay phat sinh tranh chap,
tru bat kha khang.

a

|' PHIEN DPIEU TRAN

m Hop kin

)

|' NGUYEN TAC QUYET DINH TRONG TAI
mHOiI dong Trong tai ra quyét dinh theo
nguyén tac da so.

mQuyét dinh trong tai phai cong bo trong
han 60 ngay, tu ngay két thuc phién hop.

9/13/202
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HIEU LUC CUA QUYET DPINH TRONG TA|

= Quyét dinh trong tai la chung tham

m Toa an co quyéen huy Quyét dinh trong tai

m Tham quyén hay quyét dinh trong tai:
Toa an tinh noi HOi dong Trong tai ra
Quyét dinh

ml
N

NGi han yéu cau huy: 30 ngay, tu’ ngay

han du'dc quyét dinh trong tai.
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CAN CU HUY QUYET DINH TRONG TAl

m Cac bén khong co thoa thuan trong tai

m Thoa thuan trong tai vo hiéu

m Thanh phan HoOi dong Trong tai, t0 tung
trong tai khong dung thoa thuan cac bén

m Tranh chdp khong thudc tham quyén giai
quyét cua Trong tai

m Trong tai vién vi pham nghia vu Trong tai
Vién
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m Hinh thuc giai quyét tranh s
chap thong qua cd quan tai
phan nha nuGc

m Toa an nhan danh Nha nuéc
dua ra phan quyét budc cac
bén phai thi hanh.

m Thoi hiéu khéi kién: 2 nam
tur ngay phat sinh tranh chap.
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m Ban an dudc bao dam thi hanh.

m Toa co 4 cap hanh chinh: H—>T->CC->TC

m TOa an giai quyét tranh chap theo 2 cap
xét xr: So’tham & Phuic tham.

m Ban an da cé hiéu luc phap ludt co thé
dugc xét lai theo thu tuc: Giam déc tham,
Tai tham.
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I’ 3.4.3. THU TUC GIAI QUYET TAI

THU TUC SO THAM THU TUC PHUC THAM
ki ign

T

Chuan bij xét xur Chuan bi xét xtr
& Hoa giai & Hoa giai

Phién toa sc tham Phién toa phic tham
(Ban an so tham) (Ban an phic tham)
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HOI PONG XET XU SO THAM

Tham phan
Chu toa
Phién toa

Hoi tham

Hoi tham

nhan dan nhan dan




BAN AN SO THAM

m Sau khi tuyén chua co hiéu lu'c thi hanh

m Quyén khang cao: buong su.

m Thoi han khang cao: 15 ngay.

m Quyén khang nghi: Vién kiém sat nhan dan

m Thai han khang nghi ctia Vién kiém sat
cung cap: 15 ngay

m Thai han khang nghi ciia Vién kiém sat cap
trén: 30 ngay
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HOI BPONG XET XU PHUC THAM
(3 Tham phan)

Tham phan
Chu toa
Phién toa

Tham phan Tham phan

/4478 1202
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BAN AN PHUC THAM

m CO hiéu lu'c thi hanh ngay sau khi tuyén.
m HOi dong xét xUr phic tham co quyén:
(1)Gil nguyén ban an so tham
(2)Stra ban an sc tham
(3)Huy ban &n sa tham dé giai quyét lai
VU an
(4)Huy ban an sc thdm & dinh chi
giai quyét vu an.
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THU TUC GIAM DOC THAM

m Can cr khang nghi gidm doc tham:

e K&t luan trong ban an khong phu hgp tinh
tiét khach quan cua vu an.

e CO vi pham nghiém trong thu tuc t0 tung *

e Co sai lam nghiém trong trong viéc ap
dung phap luat.

m Th&i han khang nghi giam doc tham:

e 3 nam ké tir ngay ban an co hiéu luc phap
luat.
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THU TUC TAl THAM

m Can c khang nghi tai tham:

e Phat hién tinh ti€t mé&i quan trong.

e Két luan giam dinh, IGi dich sai su’ that.

e CO gia mao chung cu.

e Tham phan ¢ y lam sai |éch hd sG vu an
hoac cO y két luan trai phap luat.

e Ban an, quyét dinh ma Toa an can cu vao do
dé giai quyét vu an da bij huy bo.

m Th&i han khang nghi tai tham:

e 1 nam tu ngay biét can c’ khang nghi

9/13/202
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TOA AN VN (D.3 Luat TCTAND2014)

Ry —  Toaan ND toi cao

L. Toa an ND cap cao
. Toaan ND cap tinh

., Toaan ND cap huyén

oaan QoS Irung wong
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V-‘ N2 /

SLOAVANINHAN DAN TOI CAO

HE THONG

TOA AN NHAN DAN
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3.4.4. THAM QUYEN CUA TOA AN

THAM QUYEN

VU VIEC LANH THO CAP XET XU
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CHAP KINH DOANH TAI TOA AN
m TOn trong quyén tu’ dinh
doat cua ducng su.

I’ 3.4.5. NGUYEN TAC GIAI QUYET TRANH

m HoOa giai.

m Du'ong su' cé nghia vu ch(rng minh.

m Binh dang vé quyén & nghia vu trong to
tung dan su.

m Bao dam quyén bao vé cua duong su.
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9

1.Trinh bay uu & nhudc diém cla
phudng thu'c thucng lugng?

2.Trinh bay uu & nhudc diém cua
phudng thuc hoa giai?

3.Thu tuc giai quyét tranh chap tai
trong tai thuong mai?

4.Thu tuc giai quyét tranh chap tai toa
an
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